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LAWYER MALPRACTICE TRAPS INVOLVING DEBTOR/CREDITOR ISSUES IN 

REAL ESTATE & BUSINESS CASES 

 

By: Brent G. Summers Tarlow, Naito & Summers, LLP 

Daniel F. Vidas, Dunn, Carney, Allen, Higgins & Tongue, LLP (Retired – we miss ye Danny 
Boy) 

Kathryn P. Salyer, Tomasi Salyer Baroway 

Wednesday, October 16, 2013 
Oregon Sate Bar Center 

PROGRAM AND DISCUSSION OUTLINE 

 

I. General Discussion of Malpractice Issues in Real Estate and Business Cases. 

PREFATORY NOTE: Many of the following issues or traps are merely reflective of the vagaries 
and uncertainties of the civil judicial system for solving these types of problems.  Thus, the best 
malpractice avoidance devices are often taking the time to fully advise the client on the vagaries 
of the system and the remedies involved, and the uncertainty of the alternative approaches. 

A. Scandalous, Slanderous, or the Truth That Sets You Free? 

1. The client with expectations that may be impossible to meet. See: Justice Riggs’ 
Dissent in In re Brandt & Griffin, 331 Or 113, 177, 10 P3d 906, 942 (2000) especially Footnote 
5; 

2. The client that has run out of time—the foreclosure sale is tomorrow; the answer 
is due tomorrow; the statute of limitations arguably (or really) runs tomorrow; 

3. The client who has just fired or wants to fire (one or more) prior lawyers, or the 
opposing party fires its lawyer on the eve of a deadline, hearing or other due date for 
performance of a matter before the court or arbitrator; 

4. The client whom you do not accept as a client. See: “Avoiding Legal Malpractice 
Claims, OSB/PLF, February 25, 2005 at page 8 for recommendations on writing non-
engagement letters; and 

5. Warning regarding the comprehensive, complicated and ongoing federal and state 
legislative changes to the rules governing residential mortgage foreclosures and proof of the 
malpractice avoidance technique [avoidance by not taking those cases]. 
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6. Trust accounts.  Beware of scams involving trust account deposits of retainers 
with requests for return of funds.  No PLF coverage for claims.  Read PLF Practice Aids.  In 
addition, be aware of the lack of FDIC protection for trust account deposits over $250,000.   

7. Consider adding data breach/cyber liability to your excess coverage.  This 
coverage includes forensic and legal assistance to determine compliance with notification 
requirements in the event of a data breach.   

B. Statutory Nature of the Practice Area and Primacy of Statutes Over Case Law. 

1. Just to name a few examples to prove the point:  ORS chapter 18 (Judgments); 
ORS chapter 71 to chapter 79 (Uniform Commercial Code); ORS chapter 86 (Mortgages; Trust 
Deeds); ORS chapter 87 (Statutory Liens, including Construction Liens and Agricultural 
Services Liens); ORS chapter 95 (Fraudulent Conveyances); Chapter 105 (Forcible Entry and 
Detainer) ORCP Rule 79 to Rule 85 (Provisional Process); Title 11 USC (Bankruptcy Code); and 
Title 15 U.S.C. (various consumer protection statutes); 

2. Very much like rules of court and the rules of evidence and civil procedure, the 
comprehensive statutory schemes that govern many of the debtor/creditor lawyer’s tasks must be 
read and re-read for every new engagement; 

3. Unless the ruling in an appellate case expressly displaces all or part of a statute, 
the statutory scheme has primacy over the case law; and 

4. The following OSB/CLE Books are great resources for this practice area: 
Creditor’s Rights and Remedies; Foreclosing Security Interests; Real Estate Disputes; 
Construction Law (2 volumes); Bankruptcy (2 volumes); and by the OSB Debtor Creditor 
Section Commercial Practice Manual (2 volumes).  Access to all of these materials and forms is 
available free of charge on the PLF website.   

C. Oregon is a “Title Company” state. 

1. Oregon is neither a “lien theory” state nor a “title theory” state; rather, Oregon is a 
“title company state.” Lawyers engaging in real estate transactions; foreclosing trust deeds, 
mortgages, land sale contracts, construction liens, or other liens under ORS chapter 87 must 
employ the services of a title insurance company; and 

2. The incremental cost of the title company’s involvement pales in comparison to 
the value of the interests at stake in the appropriate outcome of these transactions. 

D. Oregon Secretary of State UCC Searches are Now Available On-Line, But . . . 

1. The state’s online search does not allow downloading of the financing statement 
image and the collateral description does not appear in the accessible fields or the summaries that 
show up in the Secretary of State data base. Hire a search service. 
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E. The Lawyer is Responsible for the Law; Yet Most Mistakes Happen on the Facts. 

1. The primacy of the facts in these types of civil matters will be stressed over and 
over again throughout this program; 

2. According to PLF studies, the overwhelming majority of business law claims (a 
broad category that includes the debtor/creditor and bankruptcy issues addressed in this program) 
have resulted from mistakes made by lawyers concerning the facts of the case, not the applicable 
law; 

3. “People who choose not to read have no advantage over those who can’t.” Mark 
Twain describes both the clients who fail to read documents and agreements and the lawyers 
who fail to read documents, agreements, statutes and practice manuals; and 

4. Many of the pitfalls leading to factual error or misunderstanding in business cases 
has to do with the huge variety of business custom, trade terms, usage of trade and industry 
practices. See: Section III on the employment of experts, below. 

F. How Good (or Bad) Are the Default and Remedy Provisions in the Documents? 

1. If you did not write the contract or instrument that is the subject matter of the 
recovery action, and the default and remedies provisions are inadequate or deficient, you need to 
point the deficiencies out to the client before your proceed.  (The importance of the default 
clause will be stressed over and over again); 

2. Is there a mandatory arbitration provision? What happens if you sue in court 
instead?  Are provisional remedies carved out? Is mediation a condition precedent to arbitration 
or litigation?  Should that be the case in the documents you draft?  Do not ignore a mandatory 
arbitration provision and run off to court at your client’s insistence without express written 
instructions and without expressly waiving the clause in the pleadings. (These issues will be 
revisited); 

3. Are there mandatory provisions for jurisdiction and/or venue?  Does the court 
have jurisdiction over the property (particularly important for replevin proceedings in federal 
court) and over all of the parties? 

4. How good is the attorney fees and costs clause? (This, too, will be stressed again 
and again). 

G. Plaintiff Has Performed All Conditions Precedent, or All Such Conditions Have Been 
Waived or Excused. 

1. Omission of this element of a claim or defense based on a contract or lease is not 
just a pleading defect. It is an element of proof in every action based on contract. Again, is 
mediation (in good faith) a condition precedent in the operative document(s)? 

2. Some statutes (ORS 20.080 and ORS 30.701 are examples) require demand prior 
to litigation as a condition to recovering attorneys’ fees.   
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H. Statutes of Limitation and Statutory Deadlines Are Everywhere. 

1. Always refer to the PLF’s red book Oregon Statutory Time Limitations. In 
complicated statutory arenas such as construction lien foreclosure, the red book gives you all of 
the notice requirements and deadlines; 

2. ORS 31.230(2) provides a safe harbor form the tort of wrongful use of civil 
proceedings if you must immediately file an action to avoid missing a statutory deadline and you 
have not had enough time to investigate the claim.  You must, however, immediately pursue and 
complete the investigation within the next 120 days. If you dismiss the case as unfounded within 
the 120 day period, the opposing party is precluded from bringing an action for wrongful use of 
civil proceedings; and 

3. An action is deemed commenced when filed if the summons is served within 60 
days after the complaint is filed. ORS 12.020.  When an action is filed immediately prior to the 
running of a statute of limitations or duration, you must ensure that service is completed on all 
parties within the 60-day relation back period. 

II. Special Problems with the Operative Instruments and Related Documents 

A. The Default Clause; Acceleration; Notice Issues & Acceptance of Late Payments. 

1. When there is no default clause of any kind?  No definition of default? You have 
nothing except a repudiation argument; 

2. When there is no acceleration clause, the creditor has to sue on each installment 
as it comes due or prove anticipatory repudiation, leaving cure rights in the debtor.  See: Herrera 
v. Quijano, 114 Or App 287, 835 P2d 140 (1992) (no acceleration and the creditor also failed to 
contract for the repossession remedy); 

3. Bad faith acceleration based on insecurity clauses:  “Creditor may accelerate 
when he deems himself insecure” and like clauses must be exercised in the good faith belief that 
prospects for payment and future performance are impaired; 

4. Waiver of default by acceptance of late payments.  Courts may refuse to enforce 
clauses that state, e.g.: “Creditor does not waive the right to require all timely future performance 
by accepting one or more late payments.” See: Soltis v. Liles, 275 Or 537, 551 P2d 1297 (1976); 
and 

5. Under many circumstances, including real property mortgages and trust deeds, the 
laundry list description of events of default is not mere boilerplate—your client really does not 
want third party liens against the property; or for the property to be uninsured or the secured 
party’s name omitted as a loss payee; or the debtor to sell or assign property rights without the 
secured party’s consent; or for the property to be condemned without the involvement of the 
secured party in the condemnation proceedings. 
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B. Good Receivership Clauses & the Power of Sale Over the Debtor’s Objection. 

1. Good things in well written receivership clauses include: Waiver of defenses to 
assignment of rents and receivership after default and that the receiver may serve with a nominal 
bond due to creditor’s set off rights (see: Section VIII.E.4 below on the bond requirement under 
Oregon law); and 

2. The best receivership clauses include the power of the receiver to expose the 
receivership property to the market and/or list the receivership property for sale, subject to the 
consent of the borrower and/or further order of the court confirming such a sale prior to the 
foreclosure sale (which may have to be concluded to eliminate junior liens). See:  The use of 
non-merger deeds-in-lieu of foreclosure in Section VIII.A., below. 

C. Alternative Dispute Resolution—Mediation and Arbitration Pitfalls. 

1. Many contracts now make mediation a condition precedent to arbitration or 
litigation; 

2. Arbitration clauses in construction contracts do not always carve out the 
construction lien remedies that only the court may order. You should file your action to beat the 
statute of duration (120 days) and preserve the lien foreclosure and at the same time file the 
motion to abate the lawsuit pending the outcome of arbitration; and 

3. Beware of the client who is in a Hell-fired hurry to sue in the face of a mandatory 
arbitration clause. There may be serious consequences due to the arbitration policy of privacy 
(set forth in most sets of arbitration rules). 

4. Beware of venue clause in filing a Petition to Challenge or Enforce Arbitration 
Award.  Action must be filed in county where arbitration was conducted.  

D. The Need for Broad Attorney Fees and Costs Clauses (Including Depositions). 

1. If you want your client to collect attorney fees and all costs of enforcement, draft 
a broad attorney fees clause awarding reasonable attorney fees incurred in all aspects of 
enforcement, including in any court, bankruptcy court, or tribunal of any kind, at trial or on 
appeal, together with an omnibus costs clause that specifically mentions the costs of taking 
depositions, including transcripts, and every other foreseeable cost not mentioned in ORS 
chapter 20. 

E. Special Problems with Co-Makers and Guarantors; Guarantor Defenses. 

1. Attempts to have the guarantor waive guarantor defenses in guaranty agreements 
simply does not work.  Said another way, guarantors are overrated; 

2. Regardless of recitals to the contrary in the guaranty agreement, whenever the 
primary obligor’s obligations are adjusted, amended, modified, partially forgiven, the collateral 
is sold, or a forbearance agreement is entered, obtain the written consent thereto by each and 
every guarantor; and 
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3. Guarantors with something to lose will either prolong the fight (and the recovery 
of the collateral and whatever the primary obligor has) or spend everything they have left 
fighting collection to the bitter end (“I would rather give it to my lawyer to fight with than pay it 
to the bank”). 

4. Beware recent WA case.  Nonjudicial foreclosure of deed of trust satisfied the 
guaranties where the guaranties were considered as additional security.  Union Bank v. McAbee, 
King County Case No. 12-212590-2 (presently on appeal). 

F. Recitals in Instruments; The Statute of Frauds; the Parol Evidence Rule; Merger 
Clauses and No Oral Modification Clauses. 

1. Make liberal use of the Recitals section in contracts. It may save you and your 
client time and frustration in a subsequent litigation over the instrument.  Recitals are critical 
because under ORS 42.300, parties are not to deny facts recited in a written instrument; 

2. Always include a merger clause and “no modifications without a signed writing” 
clause. But tell your client that Oregon is a “waiver and estoppel” state (unlike Washington 
which is a “strict construction” state); 

3. If you have a Parol Evidence Rule (“interpretation of writings”) problem, read 
ORS chapter 42 as the statutory scheme is again comprehensive. Post-contracting performance is 
always admissible even in the face of a “no written modifications clause.” Pre-contracting parol 
testimony is tougher to offer, especially in the face of a merger clause, but not so much if the 
proponent of the oral promise is a farmer and the merger clause is not conspicuous.  See: Seibel 
v. Lane & Bowler, Inc., 56 Or App 387, 641 P2d 852, rev. den., 293 Or 190, 648 P2d 852 (1982); 
and 

4. Even in transactions involving real estate, the Oregon statute of frauds has more 
exceptions than rules and chances are 9 out of 10 times you will not prevail on summary 
judgment.  It should not be that way.  See: Angel v. Reider, 71 Or App 10, 691 P2d 151 (1984). 

III. Experts and Other Evidentiary Traps in Real Estate and Business Cases. 

A. The “Must-Have” Nature of Experts: Both Consulting Experts & Trial Experts. 

1. Sophisticated business and real estate clients have their own consulting experts.  
You will need to find them and hire them both to help you prepare a complicated business or real 
estate case for resolution, either through settlement or trial; 

2. Take the experts with you and your client to the mediation or settlement 
conference and encourage the other side to bring theirs; and 

3. Experts are central to the resolution of most debtor/creditor disputes that go to 
evidentiary hearing or trial from construction disputes to real property, personal property and 
business valuations. And, nearly every business dispute of any magnitude involves an accounting 
or other proof of damages that is best presented by an expert; and 
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4. The lawyer hires the expert(s) to preserve work product privileges. 

B. Proving Real Property Title Issues Beyond the Title Report Itself. 

1. You could hire a title examiner to complete the search in the county deed records 
and testify; or 

2. Proving the “must have nature of expert witnesses,” and that “Oregon is a title 
company state,” discussed above, you could simply hire an experienced general counsel for one 
of the reputable title companies and have him or her testify on how his/her title company came to 
the conclusion(s) it did. 

C. Valuation Evidence & Appraisal Testimony on Real and Personal Property. 

1. Just as “location, location, location” speaks to the desirability of real estate, 
“reputation, reputation, reputation” speaks to the credibility and quality of your valuation 
experts.  The best experts are used by the best trial lawyers in the state Circuit Court, federal 
District Court and Bankruptcy Court. The big victories in condemnation and bankruptcy cases 
are public record. Spend the time to find the experts that will be believed by the trier of fact; 

2. The inverse investigation needs to take place when preparing to attack the 
opponent(s)’ expert (look for deposition transcripts in federal court or Washington; and 

3. County Tax Assessments, the Kelly Blue Book, Real Estate listing prices and 
windshield or drive by appraisals are not enough if the case goes to trial. 

D. Critical Documentary Evidence Rules in Real Estate and Business Cases. 

1. In extensive document cases, you must know and follow the Summaries rules in 
Oregon Evidence Code 1006 and Federal Rule of Evidence 1006.  You must comply with the 
rule in using exhibit summaries, demonstrative summaries, boards and graphs, both during 
opening statement and during trial. You must have all of the back up documents available for 
inspection by the opposing party or parties. 

E. The Proper Use of Experts in Attorney Fees Disputes. 

1. Do not fall for a trap that has caught a number of inexperienced lawyers 
prosecuting objections to attorney fee applications. They come to court and argue their written 
memorandum setting forth the objections from counsel table and then sit down; 

2. You must instead present evidence in support of the objections at the hearing, the 
best evidence being the testimony of an experience trial lawyer rendering an opinion after careful 
review of the work performed by the lawyer(s) seeking an award of fees; and 

3. The best approach is the tendering of the testifying expert lawyer’s direct 
testimony in the form of a written report or memorandum, summarized by the expert on the 
witness stand as necessary before cross examination. All good testifying experts make use of the 
most recent version of the Oregon State Bar’s attorney fees survey. 
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IV. Problems With Forbearance and Work Out Agreements. 

A. The Issues Are Specific to Which Side of the Financial Debacle You Represent. 

1. Many highly regulated lenders such as FDIC insured banks are under extreme 
time pressure, especially in the current market; 

2. The borrowers and guarantors need more time and have a set of delay cards to 
play that include the litigation (defenses) gambit and the restructuring bankruptcy gambit. Other 
delay tactics are used to extend the time as far as possible before playing the bankruptcy card; 
and 

3. Chapter 12 of the bankruptcy code was written to encourage work out or 
forbearance agreements outside of bankruptcy in farm cases by expressly recognizing the 
tensions between the lender’s goals and the borrower’s goals. It has worked well. 

B. Creditors Seek Release of Claims and Defenses as a Condition to Entering the Work 
Out Agreement (or Even Talking About One). 

1. Know the key exception to the “Banker’s Statute of Frauds” in ORS 41.580(1)(h). 
The key exception is found in ORS 41.580(2)(a): “Except as provided in this subsection, 
defenses and exceptions created by the ORS or recognized by the courts of this state do not apply 
to subsection 1(h) of this section;” and ORS 41.580(c): “Nothing in subsection 1(h) of this 
section precludes a party from seeking to prove the modification of any term relating to the time 
of repayment;” and 

2. The recitals in any good forbearance or work out agreement prepared by a lender 
or its counsel include a reaffirmation of the indebtedness by all borrowers and a consent and 
reaffirmation by all guarantors; and a waiver of all defenses, offsets and counterclaims by all 
borrowers and guarantors. 

C. Debtors Must be Told Specifically What it is They Are Giving Up in Exchange for Time 
and Other Concessions. 

1. Letters or memoranda from debtor’s counsel confirming the reasons for and 
circumstances under which a debtor’s or borrower’s decision to waive defenses and 
counterclaims and enter a forbearance or workout agreement are critically important. This is 
especially true later, when, as many do, the workout fails. The letter should be written at the time 
the forbearance agreement is entered, not after the fact. 

D. Release (or Not) of Co-Makers or Guarantors. 

1. All co-makers and/or guarantors must consent in writing (due to the equal 
dignities rule) to the workout or forbearance agreement. If this does not occur, the guarantor will 
later assert the best of the many guarantor defenses--that their guaranty agreement was modified 
without their consent resulting in their release. The defense may not be successful, but it will be 
costly; and 
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2. Despite the fact that guaranty agreements are overrated and there may be no harm 
in not obtaining the written consents, this is an easy claim for a lender to make against its lawyer 
if the workout fails and the guarantors skate. 

E. Problems in the Current Market—No Additional Capital or Collateral. 

1. Time for market recovery is the paramount goal of every cash strapped 
borrower/developer with no source of additional capital; and 

2. Traditional sources of new capital or substitute lenders are unavailable. (Hard 
money is available at its hardest consistency in years). 

V. Traps Specific to Creation and Perfection of UCC Article 9 Security Interests. 

A. Failure to Properly Describe the Parties, the Obligations, and/or the Collateral. 

1. While new Article 9 brought many changes, there were only three major changes: 
(a) the birth certificate state of the entity is now used as the place of perfection for all entities; (b) 
statutory agricultural services liens were omitted nationwide and expressly provided for in 
Article 9 (except Oregon opted out); and (c) the “Oregon Rule” on deficiency claims was 
adopted nationwide. Items (b) and (c) were of no consequence in Oregon, because Oregon was 
the only state to retain its agricultural services liens (ORS chapter 87 – [“if it ain’t broke don’t 
fix it”]) and Oregon’s enlightened deficiency rule was adopted nationwide. 

2. If the “birth certificate” state of the entity is used for the state in which all UCC 
financing statements are filed for all collateral, it follows that the “birth certificate” filing with 
the Secretary of State’s office is the best (and only) place to find the correct name of the debtor 
and avoid the pitfall of putting the wrong name on the financing statement or security agreement; 

3. If there is no security agreement at all, try the “cluster of documents defense” 

(i.e. a promissory note that refers to a lien on a vehicle by notation on the certificate of 
title).  See: Great Western National Bank v. Hill, 27 Or App 893, 557 P2d 1367 (1976) (a letter 
from the debtor acknowledging his assignment of proceeds satisfied the Article 9 writing 
requirement which is in the nature of a statute of frauds); 

4. In describing the debt secured by the security interest, be careful to include, after 
the description of the indebtedness “and future advances made by the secured party to the 
debtor.”  Warn the client, however, preferably in writing, that not all future advances will be 
covered by the security interest—only advances that resemble or relate to the original advances 
(“of the same type and character”); 

5  Overbroad descriptions of the collateral such as “all personal property” may now be 
used in the financing statement, however, such descriptions may not be used in the security 
agreement where the collateral descriptions must track the classifications of collateral under 
Article 9, such as equipment, accounts receivable, inventory, etc. Use an omnibus clause, 
followed by an after acquired property clause; and 
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6.  If the description of the collateral in the security agreement falls short of the 
description in the financing statement, the omitted collateral will not be subject to the security 
interest.  This so-called “double filter” problem survived the enactment of new Article 9.  For an 
example in Oregon, see:  Johns v. Park, 96 Or App 314, 773 P2d 1328 (1989). 

B. Ensure the Debtor’s Correct Name Comes Up Under the Search Characteristics by 
Performing a Test Search. 

1. Test searches are also the best evidence in court. 

C. Failure to Include a Proper Default and Acceleration Clause. 

1. This was discussed in detail in Section II.A., above; and 

2. The major issues, again, are (a) properly defining default and providing for 
acceleration and remedies on default; (b) bad faith acceleration under an insecurity clause; and 
(c) waiver of the present default by accepting late payments in the past. 

D. Failure to Provide Protective Conditions Such as Insurance Requirements, Negative 
Pledge, No Junior Liens, etc. 

1. These are drafting considerations that apply in both the Article 9 and the secured 
land transactions setting; and 

2. Both the trust deed and the security agreement by Stevens Ness contain pretty 
good laundry lists. 

E. Failure to Timely and/or Properly Perfect/Continue the Security Interest. 

1. For entities, the state in which to file the UCC financing statement is the “birth 
certificate” state—the state where the entity was formed; for individuals, it is the state of debtor’s 
primary residence; 

2. Financing statements can, and should be filed before the loan is funded.  Much 
like date down endorsements from the title insurance company for closing a real estate 
transaction, the record must be searched again at closing/funding of the loan; 

3. Purchase money lenders must notify existing lenders with blanket UCC filings in 
inventory before funding and filing the UCC financing statement covering the inventory bought 
with the lender’s purchase money financing. There is no such requirement for equipment (unless 
the debtor is in the business of flooring and selling equipment); 

4. If no financing statement was ever filed and the collateral is goods, repossess and 
perfect by possession (hold your breath for the 90-day preference period); and 

5. Continuation Statements.  The issue of whom, the lawyer or the client, is going to 
be responsible for filing the continuation statement within the six months before the five-year 
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expiration of the UCC financing statement should be spelled out in writing at the time of the 
engagement involving the creation and perfection of the security interest. 

F. Federal PACA Claims and Oregon’s Retention of the Agricultural Services Lien in 
ORS Chapter 87—the Only State to do so Under Revised Article 9. 

1. These are “secret liens” to the unwary.  PACA stands for the federal Perishable 
Agricultural Commodities Act. See: Title 7 USC chapter 20A; and 

2. Oregon was the only state in the union to leave its Agricultural Services Lien 
statutes on the books and not adopt new Article 9’s provisions for taking a security interest in 
crops. Beware of the special deadlines and other special rules for filing and foreclosing these 
liens set forth in ORS 87.216 to 87.346. 

G. Titled Vehicles and Watercraft and the Sole Method of Perfection for Non- Inventory 
Security Interests on the Certificate of Title. 

1. See: ORS chapter 803. The Department of Motor Vehicles has all the forms. 
Note: This statutory scheme does not apply to new titled motor vehicles in the inventory of a 
dealer. A UCC filing is required a security interest in such inventory. 

2. Mobile Homes are often titled property, even when affixed to real property.  Prior 
to conducting a foreclosure, confirm with county and state that Mobile Home has ben de-titled.  
If not, your real property foreclosure may not convey title to the titled mobile home.  

VI. Traps Specific to Repossession and Disposition of UCC Article 9 Collateral. 

A. Problems with the Declaration of Default Revisited. 

1. Is there a default clause? Is there an acceleration clause? Exercise insecurity 
clauses in good faith; 

2. Adhere scrupulously to all contractual and statutory notice provisions; and 

3. Beware the waiver by accepting late payments rule, and the need to reinstate the 
time is of the essence or timely payments clause with a new notice and possibly having to return 
a late payment if a string of late payments were accepted. 

B. Self Help Repossession Must Occur Without a Breach of the Peace. 

1. Clients should not attempt self-help repossession. Use professionals (not law 
enforcement without a court order), but remember, the duties are not delegable and the client 
remains liable for the misconduct of the repossession company; and 

2. The slightest breach of the peace—the debtor tells the repossession personnel to 
leave the premises—is enough and the consequential damages that flow can besignificant and 
punitive damages may be awarded. See: Blades v. White Motor Credit Corp., 90 Or App 125, 
750 P2d 1198 (1988). 
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C. Claim and Delivery is the Safest (and a Quick and Usually Painless) Route to 
Repossession. 

1. Claim and Delivery is governed by ORCP 85 and requires a bond and it is fast—
the debtor must appear no less than 3 days but no more than 7 days after service of the show 
cause order (leave your process server enough time to serve the papers); 

2. In most counties, the show cause order may be obtained ex parte the same day 
you file the complaint—again, speed is one of the goals here; and 

3. If there is no issue of fact concerning execution of the security agreement and the 
existence of a default, the court must order claim and delivery. See: State ex re Aetna Business 
Credit, Inc. v. Davis, 291 Or 369, 631 P2d 337 (1981). 

4. Consider venue requirement of ORS 14.040 (action to be commenced in county 
where personal property is located). 

5. Consider jurisdictional problems when collateral is located in numerous 
jurisdictions. ORES 14.030.  When the court has jurisdiction of the parties, it may exercise if in 
respect to any cause of suit wherever arising, except for recovery or injury to real property 
outside of the state.  This is unique to Oregon.  

6. ORSCP 85 applies in federal court pursuant to FRCP 65 and in bankruptcy court 
pursuant to Bankruptcy Rule 9065.  

D. Surrender Agreements and Accepting the Collateral in Satisfaction of the Debt. 

1. The surrender agreement should require the debtor’s necessary cooperation in 
preparing, documenting and disposing of the collateral as a condition to any releases or other 
concessions given to the debtor; and 

2. Follow the debtor’s consent provisions and notice procedures for junior lien 
holders in ORS 79.0620. 

E. Proper Conduct of the Sale After Repossession and the Oregon Rule on Deficiencies. 

1. The collateral may be disposed of at public or private sale, and every aspect of the 
disposition must be commercially reasonable, including notice to the debtor and guarantors and 
the publication and advertising of the sale. New Article 9 prescribes the notice provisions where 
consumer goods are being disposed of after repossession. See: ORS 79.0613; 

2. Again use experts to determine any market characteristics and to assist with the 
advertising and promotion of public sales; 

3. The rights of the debtor and guarantors to commercially reasonable conduct of the 
sale may not be waived in the security agreement or other writing; and 
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4. The “Oregon Rule” on determining deficiency claims was the third major change 
under New Article 9 that was not a change at all: Where the secured party has failed to conduct 
the sale in a commercially reasonable manner, he or she will not be barred from obtaining a 
deficiency judgment. Instead, the debtor is given the opportunity to show how much the creditor 
should have realized on the sale, had the sale been conducted in a commercially reasonable 
manner. 

5. Exercise care in the identification of your collateral.  Beware of interests of third 
parties, including other creditors.  See: Lamka v. Key Bank, 250 Or App 48 (2012).   

F. Priority Traps, Including Local, State and Federal Tax and Assessment Liens. 

1. Unpaid personal property taxes follow the equipment, rolling stock, and trade 
goods and fixtures into the hands of the repossessing creditor, or buyer/transferee; and 

2. State tax warrants and federal tax liens affecting personal property appear in the 
same record at the Secretary of State’s office as UCC filings. 

VII. Traps Specific to Construction Liens. 

A. A Purely Statutory Remedy That is Supposed to be Quickly Tried to the Court. 

1. As discussed at the outset of the program, the construction lien statutes and the 
remedies in ORS chapter 87 must be reviewed at every new engagement; 

2. The OSB Construction Law CLE and several Bar and Section program materials 
contain extensive check lists for ensuring compliance with the statutes; and 

3. The construction lien foreclosure action is supposed to be tried to the court on an 
expedited basis.  See: ORS 87.060(3) & (7). You should consider bifurcation of any added 
breach of contract claims (which the other side may wish to try to a jury) or quantum meruit 
claims in the alternative. See: DeWitt-Erickson Construction, Inc. v. Moran Construction Co., 86 
Or App 474, 739 P2d 1071 (1987) (breach of contract claim was tried to a jury while the 
construction lien claim was tried to the court—the jury found for the plaintiff on the contract 
claim while the court found for the defendant on the lien claim.  The court of appeals held that 
the court was bound by the jury’s determination on the breach of contract claim. 

B. Deadlines, Deadlines, Deadlines:  Delivery Notices and Right to Lien Notices, 
Recording; Notices of Recording, Filing Suit. 

1. There are numerous deadlines and notice requirements throughout the statutes, 
too numerous to list. The three most important ones worth mentioning briefly are as follows: 

2. Materials suppliers must give notice of right to lien to the owner and any 
mortgagee before they commence delivery or lose their lien rights; 

3. Labor, materials suppliers and rental contractors must record their claim of lien 
within 75 days after the last date of contract work on the job or the last delivery of materials; 
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4. The action to foreclose the construction lien must be commenced within 120 days 
after the recording of the construction lien; and 

5. It does not stop there.  For example, notice of recording the lien must be given 
within 20 days after recording; a list of materials and invoices must be provided to the owner 
upon request and within 5 days after the request; and a notice of intent to file the foreclosure 
action must be given at least 10 days prior to commencement of suit. Again, see the extensive 
checklist at Form 15-2 of the OSB CLE Construction Law. 

C. Title Work, Priority, Billing the Work, Who Signs the Lien and Pleading Issues. 

1. It is wise to advise the client to obtain verification of all fundamentals, i.e. 
ownership and legal description, from a title company, for the parcel(s) to be liened; 

2. The client must verify the sums due by sending billings out for the work before 
recording the claim of construction lien; 

3. The client, and not the lawyer, must verify the claim of construction lien by 
signing in front of a Notary Public; 

4. The breach of contract claim and the quantum meriut claim (alternatively) bog 
down what is supposed to be an expedited trial of the lien foreclosure case to the court. If you 
must plead the other two claims, seek bifurcation and have the court hear the construction lien 
case as soon as possible.  See: DeWitt-Erickson in VII.B., above. 

D. Interest, Attorney Fees, Short Sales and Problems with the Owner’s Lender. 

1. If no interest rate is specified in the labor, materials supply, rental, or design 
professional contract, assert interest at the legal rate of 9% under ORS 82.010; 

2. Attorney fees are recoverable by the prevailing party under ORS 87.060(5), even 
if there is no attorney fees clause in the contract. Note: Failure to give certain notices in certain 
circumstances forfeits the right to attorney fees; 

3. The short sale request of the construction lien claimant (like a short sale request of 
a mortgagee or trust deed holder) creates a business decision, not a legal decision, for the client; 

4. The owner’s lender loses to improvements made on subdivisions and new 
construction. The construction lien claimant loses to the owner’s lender in the remodel or repair 
setting. A foreclosing lender, or a lender with an owner in financial distress, will likely request 
that the construction lien claimant take a haircut for quick settlement of the claim. Like the short 
sale scenario, this is a business decision. 
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E. Bonding Around the Lien or “Pay Then Sue” Approaches to Defective Construction 
Work. 

1. Bonding around or “bonding off” a claim of construction lien costs 150% of the 
unpaid balance, frees up the property for sale and protects the owner against the contractor’s 
absconding, spendthrift ways, or bankruptcy; 

2. For smaller claims consider the pay then sue option. 

F. Bankruptcy Issues Specific to Construction Liens. 

1. The automatic stay and relief from the stay; 

2. The 75-day period for recording the lien and the 120 day period for filing suit to 
foreclose the lien are periods of duration, not statutes of limitation, so they expire; 

3. Use the Bankruptcy Code 11 USC Section 546(b) notice in lieu of filing the suit 
to foreclose. 

4. Suppliers of goods and trade materials to the job site should assert their 
reclamation rights under UCC Article 2, Section 2-702 (ORS 72.7020) and Bankruptcy Code 11 
USC Section 546(a). 

VIII. Non-Judicial Trust Deed Foreclosures. 

A. Make Sure Any Deed-in-Lieu of Foreclosure is a Non-Merger Deed 

1. This will preserve the lien of the trust deed and allow the grantee to foreclose any 
known (but unwilling to negotiate), unknown, or late filed liens against the fee title conveyed by 
the deed-in-lieu; 

2. Attempt to negotiate a buyout of the junior liens for which there is no equity for 
the equivalent of the costs (including the time costs) of a foreclosure. 

B. Oregon is a Title Company State (Reprise). 

1. Start with having the title company help you with the appointment of successor 
trustee at the same time you order the foreclosure guaranty. 

2. Enforcing assignments of trust deeds (Absolute! or for Security?) The title 
company may require the recording of a new assignment pre-foreclosure, clarifying the 
assignment is for security purposes. 

3. Ensure that all statutory prerequisites to foreclosure have been complied with.  
ORS 86.735.  A lot of litigation right now over recording of assignments of deeds of trust, and 
what constitutes a “formal” assignment which must be recorded.  Also significant current 
litigation over the scope of agent’s authority to appoint successor trustee and/or conduct other 
foreclosure related activities.   
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4. Ensure that all required notices have been provided and served in the specific 
manner required.  ORS 86.740; ORS 86.750 (served in same manner as summons).  

5. Ensure that foreclosure, if postponed, is properly re-noticed, and is completed 
within time deadlines. 

6. Certain persons entitled to information from trustee concerning debt and 
reinstatement amount.  ORS 86.757 – 759.  

7. Known bidders at an upcoming foreclosure sale may want to convert the 
foreclosure guaranty to an owner’s policy and the work should be done in time for the delivery 
of the trustee’s deed. 

8. It is unclear whether a claim for damages for wrongful foreclosure exists under 
Oregon law.  Recent trial court summary judgments say no such claim exists.  Borrower’s 
remedy is to enjoin the sale or tender payment to reinstate before the sale.  Borrower’s remedies 
become much more limited after recording of trustee’s deed, particularly when conveyance is to 
a third party.   

9. Parties who were entitled to notice and who were omitted have statutory claim, 
but must allege they could and would have cured the default.  ORS 86.742(2).  

C. Trading Deficiency Rights for Speed and Certainty. 

1. No right to a deficiency against the borrower [and any guarantors]? 

2. Forces the borrower to sue to assert any defenses or counterclaims. 

3. Right to cure up to five days before the sale unless fully matured. 

4. No redemption rights. 

D. But What About the Guarantors—Oregon’s One-Action Rule is Unsettled. 

1. Although never litigated in Oregon, other one-action rule states count the action 
against the guarantor as an action, so you better name them and take your deficiency judgment 
against them in the judicial foreclosure action.  Recent new Washington case on this issue, 
presently on appeal to the court of appeals.   

2. Guarantors, although highly popular, are overrated and often very difficult to 
collect from. 

E. Assignment of Rents; Receiverships and Post-Sale Ejectment Issues. 

1. The quality of the clauses in the instruments will determine the immediacy and 
extent of the relief; 

2. Self help is overrated and dangerous so enforce the clauses in court; 
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3. Use the show cause procedure in ORCP Rules 79 – 85 for immediate access to the 
courts, but do not forget the five (5) day notice requirement for receivership hearings (the 
borrower often fails to appear at the show cause hearing or stipulates to the appointment of a 
receiver); 

4. Don’t forget to post the bond for your receiver, even if the instrument says the 
receiver may serve without bond. In re Tamblyn, 290 Or 620, 695 P2d 902 (1985), By asserting 
your client’s setoff rights, only a nominal bond will usually be required; 

5. Paying a small settlement for a voluntary move out solves a lot of problems; 

F. Proper Conduct of the Sale, Credit Bids and Junior Liens. 

1. Again, the process is all spelled out in the statutes. Do not try to compress the sale 
process into the least number of days to impress or satisfy an anxious client.  Leave a cushion for 
things to go wrong, or settlements or purchases of your paper to occur. 

2. Publication costs and press deadlines differ dramatically from county to county 
and again, you need a cushion on the publication window. 

3. Have the credit bid calculations prepared at least in time for the five-day cure 
window and at least five days prior to the sale to answer inquiries. 

4. As trustee or holder of the trust deed, engage in no collusive bidding pre-sale. 
Take your client or other witness, or video tape the sale if you anticipate a subsequent challenge. 
Short postponements or “time-outs” to solve an issue or send a buyer to the bank for cash or its 
equivalent, are acceptable; 

5. Always start with the credit bid announced pre-sale. Accept only cash or cash 
equivalent (cashier’s checks).  Drop bids for cash are acceptable, however, make sure there are 
no other cash bidders at the lower number before concluding the sale. Never engage in pre-sale 
bid-rigging or collusion; and 

6. Generally, third-party junior lien holders may not credit bid without first 
obtaining a court order. Everyone needs to bring cash or cash equivalent. 

G. Separate FED Proceedings May be Required to Obtain Possession. 

1. May need to file ejectment action.  Note that tenants are among those required to 
be noticed prior to foreclosure.. 

2. Issue/claim preclusion may arise from FED judgment.   
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IX. Judicial Trust Deed Foreclosures. 

A. Title Work is Once More First and Foremost. 

1. By now this sounds like a broken record. It should. 

B. Warning About the LisPendens Statute That Applies in These Cases. 

1. The problem is the LisPendens Statute, ORS 93.740 is not applicable in a lot of 
other cases in which lawyers mistakenly believe their client has a right to file them. 

C. Deficiency Claims Against the Borrower and Guarantors Drive the Decision. 

1. Again, although never litigated in Oregon, other one-action rule states count the 
action against the guarantor as an action, so you better name them and take your deficiency 
judgment against them in a judicial foreclosure action. 

D. Assignment of Rents, Receivership Claims and Guarantor Claims. 

1. These issues are discussed above in Sections II.B and VIII.E. Worth mentioning 
again are the following: 

2. Self help is overrated--use the provisional show cause process to have your 
receiver appointed and capture the rents via court order (the receivership application often is 
resolved by default); and 

3. Don’t forget the bond and argue for a nominal bond based on the lender’s set- off 
rights. 

E. Judgment, Execution, Publication and Conduct of the Sale. 

1. Write your judgment as soon as possible after the court has granted it, and then 
comply with the three day notice to opposing counsel requirement under UTCR 5.100. 

2. Follow the letter of the execution statutes in ORS chapter 18, talk to the County 
sheriff’s office about their procedures and refer to the Sheriff’s Manual in writing and serving 
the writ of execution and instructions to Sheriff. 

3. Again, leave yourself plenty of time to comply with the newspaper’s deadlines 
and the publication schedule in the execution statutes. 

4. Attend the sale with the Sheriff, tape record or video record the proceedings if 
you anticipate any future challenge to the sale. 

5. If your client is the successful credit bidder, obtain the Sheriff’s certificate 
immediately after the sale and start the redemption period. Advise your client of the six month 
redemption period and advise against improving the property or selling the property without first 
securing the judgment debtor(s) redemption rights. 
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F. Special Problems Post-Sale Including Redemption Rights. 

1. When weighing the judicial versus non-judicial trust deed foreclosure options, do 
not forget to explain the six months redemption rights of the judgment debtor and the foreclosed 
junior lien holders set forth in ORS chapter 18. 

2. The bidder at the execution sale is entitled to a Sheriff’s certificate and immediate 
possession of the real property and holds an insurable interest in the real property, subject to the 
redemption rights.  The Sheriff’s Deed is not delivered until after the expiration of the 
redemption period. 

3. Routine maintenance aside, the successful bidder should not plan on spending 
large sums of money on the real property during the redemption period, unless a purchase of all 
redemption rights for nominal sum(s) is accomplished. 

X. Miscellaneous Collection, Foreclosure and Contract Forfeiture Issues. 

A. Land Sale Contracts Are Rare, But They Are Still Out There. 

1. Strict foreclosure of land sale contracts are available in the courts (assuming the 
traditional foreclosure remedies clause is there, and the same is true of an assignment of rents 
clause and a clause providing for the appointment of a receiver to take control of the real 
property); 

2. The statutory forfeiture remedy under ORS 93-905—93.945 is available only if 
the land sale contract provides for the remedy. Strict compliance with the statutes will result in 
the seller obtaining clear title to the real property without the need to resort to the courts; 

3. Even thought the forfeiture remedy is rare, many title insurance companies will 
issue a pre-forfeiture guaranty that title will be insured if the forfeiture statutes are complied 
with. 

B. Special Problems with Execution, Garnishment and Post-Judgment Proceedings. 

1. Execution is purely a statutory process under ORS 18.860 to 18.999 (including 
residential property rules) and the preparation and service of the writ, the instructions to the 
sheriff, sheriff’s bond requirement, publication process and sale procedures must comply with 
the statutes.  On the other hand, a regularly conducted execution sale is not subject to being 
avoided as a fraudulent conveyance based solely on the price bid at sale; 

2. The greatest difficulty in conducting a successful garnishment effort is finding the 
judgment debtor’s bank account. And, the federal government has been very active in 
enforcement of the Fair Debt Collection Practices Act, under which lawyers are “debt collectors” 
[again, we manage our malpractice exposure by avoiding engagements involving consumer 
goods—see next item]. The federal government has also been cracking down on private 
investigators and investigation firms who use deceptive and unlawful tactics to gain collection 
information about judgment debtors; 
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3. Remember, the definition of “consumer goods” for purposes of many of the 
consumer protection statutes (both state and federal) has nothing at all to do with the luxury 
nature or price tag of the goods or property. If you are executing on a million dollar yacht or 
foreclosing the owners of a ten million dollar home, all FDCPA rules apply, including the 
required notices that lawyers collecting a debt must give; and 

4. A ten (10) day notice of demand to pay judgment or a garnishment or execution 
returned unsatisfied is a condition precedent to taking a judgment debtor exam under ORS 
18.265. 

5. Don't forget about charging orders to reach the debtor's interest in partnerships 
and limited liability companies.  Charging order gives rights to drafts and distributions that flow 
from the debtor's membership or partnership interest.  Does not give right to any specific assets 
nor does it make the creditor a member or partner with, for example, voting rights.  Consider 
whether partnership interest should be seized thru writ of execution.  

C. Priority Traps, Including Local, State and Federal Tax and Assessment Liens. 

1. At the local government level, beware the transfer tax on real property (and the 
foreclosure exemption) and always remember that the unpaid personal property taxes follow the 
equipment, rolling stock, and trade goods and fixtures into the hands of the executing creditor, 
buyer/transferee; 

2. State tax warrants and federal tax liens affecting personal property appear in the 
same record at the Secretary of State’s office as UCC filings. Federal tax liens and state tax 
warrants affecting real property will be located and disclosed by the title company you hire in 
every transaction, and if not, your client is covered; 

3. With respect to revolving collateral (inventory and accounts receivable), a federal 
tax lien or state tax warrant defeats the Article 9 secured creditor in all newly acquired inventory 
and all newly generated accounts receivable 45 days after the filing of the tax lien or warrant in 
the Secretary of State’s records. 

D. The Ten Year Rule on Renewal of Judgments. 

1. Under ORS 18.180, judgment remedies for a judgment in a civil action expire 10 
years after the entry of the judgment. 

2. Under ORS 18.182, such judgments may be extended by filing a certificate of 
extension in the court that entered the judgment before the expiration of the original ten year 
period. The new ten year period runs from the date of the filing of the extension. The certificate 
of extension may also be timely filed in any other county where a lien record abstract of the 
original judgment was recorded. 

3. Like the renewal of a UCC financing statement discussed above, the lawyer needs 
to end the engagement (once the client has decided to stop collection efforts) with a written 
disclaimer of any obligation to renew the judgment after ten years. 
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E. Accord and Satisfaction Written on the Back of a Check for Less than is Due. 

1. “By cashing this check you accept the face amount in full satisfaction of your 
claim against the maker.” (Or the same directive is put in a cover letter tendering a check for less 
than the amount of your client’s claim).  Or, the check says above the endorsement line on the 
back “Payment in Full.” Does this work? Nope; and 

2. Oregon’s non-uniform version of UCC 3-311 (ORS 73.0311) says that such 
words accompanying a check for less than the payee claims is due does not establish an accord 
and satisfaction that binds the payee or prevents the collection of the additional amounts owed. 

F. Use of Broad Release Language That Encompasses Fraud in the Inducement. 

1. The take it or leave it offer of a discounted sum coupled with a financial statement 
in exchange for a broad release of all claims. But what if the financial statement is fraudulent? 

2. See:  The release in Lindgren v. Berg, 89 Or App 514, 749 P2d 1212, 307 Or 659, 
772 P2d 1336 (1988); and 

3. See: The warning regarding the tax consequences of debt forgiveness in Section 
XII. A. below. 

XI. Tenants-in-Common Interests and 1031 Exchange Qualified Intermediaries. 

A. Lack of Regulation Generally in TIC and Exchange Schemes. 

1. Qualified Intermediaries were traditionally almost wholly unregulated. That is 
changing in the face of recent Q.I. bankruptcies (including a national title insurance company) 
and Q.I. fraud cases. 

B. Tax Rules Make for Uncertainty and Lack of Enforceable Rights. 

1. There is often little or no control over whom a TIC investor’s interest will be 
aligned with (who the other TIC members in the investment vehicle are); 

2. The Qualified Intermediary must have complete control of the TIC interest 
holder’s funds. Some Q.I.s charge higher fees for segregated accounts, but there is no guaranty 
the Q.I. will perform as promised; and 

3. The organic documents of the TIC entity must provide for little or no control over 
the affairs of the investment vehicle by the TIC members (whether it is an apartment facility, a 
strip mall, a senior care center, etc). 

C. Extreme Examples of Exchange Company (Q.I.) Losses and Bankruptcy Cases. 

1. Land America Financial Group; 

2. Summit Exchange chapter 11 bankruptcy case administered in Portland and 
arising in Bend, Oregon; 
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3. The Sunwest companies SEC receivership and bankruptcy cases; and 

4. The breast implant company in Nevada and the snow board manufacturing 
company in Colorado. 

XII. Some Very Basic (But Potentially Disastrous) Tax Traps. 

A. Debt Forgiveness Income Issues in Work Outs, Short Sales and Settlements. 

1. Discounted or “haircut” settlements have hidden tax consequences.  Refer your 
clients to a CPA or tax lawyer; 

2. Do not trade dischargeable general unsecured debt for priority non- dischargeable 
tax debt; and 

3. Do buy back guarantees or settle guarantees while the primary obligor remains 
liable on the indebtedness. 

B. Disputed Claims and Counterclaims May Eliminate the Tax Exposure. 

1. The dispute must be a bona fide dispute; and 

2. Recite the existence of the dispute in the settlement agreement and release. 

C. The Bankruptcy Alternative. 

1. Discharge in bankruptcy provides a safe harbor (no tax consequences) for 
discharge of indebtedness income; and 

2. Warning: Discharge of other tax debts in bankruptcy (i.e. income taxes more than 
three years old) is “for experts only.” Black Diamond. 

XIII. Representing the Commercial Landlord. 

1. Comply with both statutory notice requirements and with terms of lease, which 
may be more or less favorable in terms of notice prior to termination of right to possession..  

2. Be aware of distinction of right termination of right to possession (which does not 
terminate obligation to pay rent!) and termination of lease.   

3. Lock-out or FED?  Balance costs and risks, and don’t breach the peace.  

3. Be wary of statutes governing disposition of tenant property and the consequences 
of failure to comply with notice requirements related to disposition. 

4. Landlord liens.  When do they trump a lender’s lien?  Consider rights of 
equipment lessors and franchisors?   



Page 23 
KPS-LIMBO\00056718.000 

XIV. Recurring Bankruptcy Problems For Real Estate and Business Lawyers. 

A. Violation of the Automatic Stay. 

1. Absent actual notice of a bankruptcy filing, complete your court action, 
foreclosure sale, or repossession; 

2. Upon notice and verification of the filing, stop all collection activity immediately 
and move for relief from the automatic stay if appropriate; and 

3. Negotiate a drop dead order that approximates the time the court would give a 
debtor or trustee to remain in control of the asset(s) you seek to recover. 

B. Representing Landlords in Bankruptcy Cases. 

1. Has the lease expired pre-bankruptcy for nonpayment of rent? 

2. Enforce the debtor’s immediate obligation to pay post-petition administrative rent 
by filing a motion in the bankruptcy court; 

3. Negotiate a move-out or move for relief from stay to FED; and 

4. File the proper proof of claim including unpaid pre-petition rent; post-petition 
administrative rent; and the general unsecured claim for future rent discounted pursuant to the 
formula and cap in Section 503. 

C. Opposing the Use of Cash Collateral. 

1. The crux issue is whether a secured creditor’s cash collateral (i.e. proceeds of 
sales of inventory) should continue to be available for the debtor’s use in the operation of the 
debtor’s business (which is losing money or otherwise in financial distress); 

2. Again, the battle will be won or lost on the facts, usually with the help of expert 
testimony from accountants, business consultants and appraisers; and 

3. Cash collateral fights, like many of the engagements for clients dealing with a 
bankruptcy case, may be best left to the bankruptcy lawyers. 

D. Bankruptcy Sales of Real or Personal Property. 

1. Authority of the debtor or trustee to sell property; 

2. Sales are subject to bankruptcy court approval (notice of sale and due process); 

3. Sales free and clear of liens and/or interest under Section 363; 

4. Objections, upset bids and auctions; and 

5. Appeal rights, posting a bond and the mootness doctrine (trap). 
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E. Valuation and Cram Down Issues. 

1. A secured claim is secured only to the extent of the value of the collateral. The 
balance of the claim is unsecured and you must file a proof of claim on behalf of an unsecured 
creditor to share in distributions from the estate; and 

2. Negotiate before litigating the value issue, the interest rate issue and the 
repayment terms, as the courts and bankruptcy practitioners in the various districts have 
developed rules of thumb for each of these repayment issues. 

F. It Remains the Same Inside or Outside of Bankruptcy: “Just the Facts Ma’am.”  

(With apologies to Sgt. Joe Friday) 
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